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Detailed Action 

Claims 1-71 are pending in this application. Claims 68-71 are new claims. This is a 

response the amendment filed on 1/6/05. 
Nonstatutory provisional Double Patenting 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman, 1 1 
F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re LongK 759 F.2d 887, 225 USPQ 
645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In 
re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970);and. In re Thorington, 418 F.2d 
528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) may be 
used to overcome an actual or provisional rejection based on a nonstatutory double 
patenting ground provided the conflicting application or patent is shown to be commonly 
owned with this application. See 37 CFR 1.130(b). 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

Claims 1, 19, 31 are rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claim 1 of US Patent 
Application 09/816,693 in view of US Patent 6,664,978 issued to Kekic et al.(Kekic). 
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This is a provisional double patenting rejection since the conflicting claims have not in 
fact been patented. Although the conflicting claims are not identical, they are not 
patentably distinct from each other because of the following reasons: 

Claim 1 of US Patent Application 09/816,693 teaches all the limitations of claims 
1, 19, 31 except for: 

said at least one gateway maintaining usage information detailing the amount of usage 
of said gateway in managing said one or more network elements; and usage 
management system communicatively coupled to said at least one gateway, 
wherein said at least one gateway is operable to communicate said usage information 
to said usage management system. 

However, Kekic teaches said at least one gateway maintaining usage information 
detailing the amount of usage of said gateway in managing said one or more network 
elements(col.16, lines 31-47); and usage management system communicatively 
coupled to said at least one gateway, 

wherein said at least one gateway is operable to communicate said usage information 
to said usage management system(Abstract, col. 2, line 30-col.3, line 10, col. 15, line 55- 
col.16, line 30, col.22, line 1-67). 

Therefore it would have been obvious to one ordinary skill in the art to modify the 
system of US Patent Application 09/816,693 to add said at least one gateway 
maintaining usage information detailing the amount of usage 
of said gateway in managing said one or more network elements; and usage 
management system communicatively coupled to said at least one gateway, 
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wherein said at least one gateway is operable to communicate said usage information 
to said usage management system as taught by Kekic in order to manage 
heterogeneous computer network elements(Kekic, col.l, lines 18-20). 

One skilled in the art would have been motivated to combine US Patent Number 
09/816,693 and Kekic in order to provide a method to manage heterogeneous computer 
network elements{Kekic, col.l, lines 18-20), 

Claim 56 is rejected under the judicially created doctrine of obviousness-type 
double patenting as being unpatentable over claim 1 of US Patent Application 
09/816,693 in view of US Patent 6,775,267 issued to Kung et al.{Kung). This is a 
prows/ona/ double patenting rejection since the conflicting claims have not in fact been 
patented. Although the conflicting claims are not identical, they are not patentably 
distinct from each other because of the following reasons: 

Claim 1 of US Patent Application 09/816,693 teaches all the limitations of claim 
56 except for: 

charged a fee that is based at least in part on the amount of usage of said at least one 
gateway and billing said customer based at least in part on the amount of usage of said 
at least one gateway. 

However, Kung teaches charged a fee that is based at least in part on the 
amount of usage of said at least one gateway(Abstract) and 

billing said customer based at least in part on the amount of usage of said at least one 
gateway(Abstract). 
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Therefore it would have been obvious to one ordinary skill in the art to modify the 
system of US Patent Application 09/816,693 to add charged a fee that is based at least 
in part on the amount of usage of said at least one gateway and billing said customer 
based at least in part on the amount of usage of said at least one gateway as taught by 
Kung in order to bill a variable bit rate communication(Kung, coL2, lines 30-31). 

One skilled in the art would have been motivated to combine US Patent 
Application 09/816,693 and Kung in order to provide a method to a multi-network 
access and least cost routing among broadband network(Kung, col.1, lines 9-15). 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 68,69,71 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claims 68,69,71 recites the limitation "the communicated ". There is insufficient 
antecedent basis for this limitation in the claim. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
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A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims 1-55 are rejected under 35 U.S.C, 102(e) as being anticipated by US 
Patent 6,664,978 issued to Kekic et al. (Kekic). 

As per claim 1 , a system for monitoring usage of gateways responsible for 
managing one or more network elements(col.2, lines 33-45), said system comprising: 
at least one gateway responsible for managing one or more network elements(Abstract, 
col. 7,lines 10-55); 

said at least one gateway maintaining usage information detailing the amount of usage 
of said gateway in managing said one or more network elements(Fig.37 G); and usage 
management system communicatively coupled to said at least one gateway, 
wherein said at least one gateway is operable to communicate said usage information 
to said usage management system(Abstract, coL2, line 30-col.3, line 10, col. 15, line 55- 
col.16, line 30, col.22, line 1-67). 

As per claim 2, the system of claim 1 wherein said usage includes gateway 
processing(col.15, lines 55-67). 

As per claim 3, the system of claim 2 wherein said gateway processing includes 
handling of messages received from said one or more network elements(col.1, line 63- 
col.2, line 5). 
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As per claim 4, the system of claim 3 wherein said at least one gateway includes 
a SNMP gateway responsible for managing one or more SNMP network elements, and 
wherein said handling of messages includes handling of SNMP messages(col.1, line 
63-COI.2, line 50). 

As per claim 5, the system of claim 4 wherein said SNMP messages includes at 
least one message selected from the group of: SNMP Trap messages, SNMP Get 
Messages, and SNMP Set messages(coL50, lines 57-60). 

As per claim 6, the system of claim 1 wherein said at least one gateway includes 
code executable to track said amount of usage of said at least one gateway(col.82, lines 
16-25). 

As per claim 7, the system of claim 6 wherein said code includes code 
implemented within an Application Program lnterface(API)(col.82, lines 16-25). 

As per claim 8, the system of claim 7 wherein said API includes functionality that 
can be invoked to maintain a count of one or more types of usage of said at least one 
gateway(Fig.1-10, coL82, lines 5-50). 

As per claim 9, the system of claim 8 wherein said at least one gateway includes 
code that, upon said at least one gateway performing a type of usage, invokes said 
functionality of said API to increment a count for said type of usage (Fig. 1-10, col. 82, 
lines 5-50). 

As per claim 10, the system of claim 9 wherein said code invokes said 
functionality by passing a descriptor of said type of usage to said API, and. wherein said 
API maintains a count for said descriptor (Fig. 1-10, col. 82, lines 5-50)., 
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As per claim 1 1 , the system of claim 1 wherein said at least one gateway 
includes code executable to track said amount of different types of usage of said at 
least one gateway(Fig.4-37,Abstract). 

As per claim 12, the system of claim 1 1 wherein said code increments a count 
maintained for a particular one of said different types of usage upon said at least one 
gateway performing said particular one type of usage(Fig.4-37,Abstract). 

As per claim 13, the system of claim 12 wherein said different types of usage 
includes handling of different types of messages from said one or more network 
elements (Fig .4-37, Abstract). 

As per claim 14, the system of claim 1 wherein said usage management system 
is operable to poll said at least one gateway for said usage information(col.7, lines 19- 
30, col.46, lines 58-64). 

As per claim 15, the system of claim 1 wherein said usage management system 
is operable to compile received usage information into a file(col.16, lines 15-67). 

As per claim 16, the system of claim 15 wherein said usage management system 
is communicatively coupled to a plurality of gateways, and wherein said usage 
management system is operable to compile usage information received from said 
plurality of gateways into a file(col.16, lines 15-67). 

As per claim 17, the system of claim 15 wherein said usage management system 
is operable to electronically communicate said file comprising usage information to a 
recipient(col.17, lines 1-40). 
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As per claim 18, the system of claim 1 wherein said usage management system 
is operable to electronically communicate said usage information received from said at 
least one gateway to a recipient(Fig.37). 

Claims 19, 31 , 45 are rejected based on the same rationale as claim 1 (see claim 
1 above). 

Claims 20,32,33,39,46,55 are rejected based on the same rationale as claim 2 
(see claim 2 above). 

Claims 21 , 40, 47 are rejected based on the same rationale as claim 3 (see claim 
3 above). 

Claim 48 is rejected based on the same rationale as claim 4 (see claim 4 above). 
Claim 49 is rejected based on the same rationale as claim 5 (see claim 5 above). 
Claims 22,34,41,50 are rejected based on the same rationale as claim 6 (see 
claim 6 above). 

Claims 23,35 are rejected based on the same rationale as claim 7 (see claim 7 
above). 

Claim 36 is rejected based on the same rationale as claim 8 (see claim 8 above). 
Claims 24,37 are rejected based on the same rationale as claim 9 (see claim 9 
above). 

Claims 25,38 are rejected based on the same rationale as claim 10 (see claim 10 
above). 

Claims 26,51 are rejected based on the same rationale as claim 1 1 (see claim 1 1 
above). 
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Claims 27,42,52 are rejected based on the same rationale as claim 12 (see claim 

12 above). 

Claims 28,43,53 are rejected based on the same rationale as claim 13 (see claim 

13 above). 

Claims 29,54 are rejected based on the same rationale as claim 14 (see claim 14 
above). 

Claim 44 is rejected based on the same rationale as claim 16 (see claim 16 
above). 

Claim 30 is rejected based on the same rationale as claim 17 (see claim 17 
above). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 56-71 are rejected under 35 U.S.C. 103(a) as being unpatentable over 

US Patent 6,664,978 issued to Kekic et al. (Kekic) in view of US Patent 6,775,267 

issued to Kung et al. (Kung). 

As per claim 56, Kekic teaches, a method for providing to a customer at least one 
gateway for use in . managing one or more network elements , said method comprising 
the steps of: 
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providing to said customer at least one gateway for use in managing one or more 
network elements(Abstract, col. 7, lines 10-55); 

said at least one gateway comprising functionality to track the amount of its 
usage(Fig.37G). 

However, Kekic does not explicitly teach wherein said customer is charged a fee 
that is based at least in part on the amount of usage of said at least one gateway and 
billing said customer based at least in part on the amount of usage of said at least one 
gateway. 

Kung teaches wherein said customer is charged a fee that is based at least in 
part on the amount of usage of said at least one gateway(Abstract) and 
billing said customer based at least in part on the amount of usage of said at least one 
gateway(Fig.7c, col. 5, lines 44-63, col:4, lines 15-23). 

Therefore it would have been obvious to one ordinary skill in the art to modify the 
method of Kekic to explicitly add wherein said customer is charged a fee that is based 
at least in part on the amount of usage of said at least one gateway and 
billing said customer based at least in part on the amount of usage of said at least one 
gateway as taught by Kung in order to bill a variable bit rate communication(Kung, 
col.2, lines 30-31). 

One skilled in the art would have been motivated to combine Kekic and Kung in 
order to provide a method to a multi-network access and least cost routing among 
broadband network(Kung, col.1, lines 9-15). 
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As per claim 57,the method of claim 56 wherein said usage includes gateway 
processing(Kekic, col. 15, lines 55-67).Motivation to combine set forth in claim 56. 

As per claim 58, the method of claim 57 wherein said gateway processing 
includes handling of messages received from said one or more network elements(Kekic, 
col.1, line 63-col.2, line 5). Motivation to combine set forth in claim 56. 

As per claim 59, the method of claim 56 wherein said functionality is provided by 
software code executable within said at least one gateway{Kekic, col. 82, lines 16-25). 

As per claim 60, the method of claim 56 wherein said at least one gateway 
further comprises: functionality to track an amount of different types of usage(Kekic, 
Fig.4-37, Abstract). Motivation to combine set forth in claim 56. 

As per claim 61 , the method of claim 60 wherein said at least one gateway 
increments a count maintained for a particular one of said different types of usage upon 
occurrence of said particular one type of usage at said at least one gateway(Kekic, 
Kekic, Fig.4-37, Abstract), Motivation to combine set forth in claim 56. 

As per claim 62, the method of claim 60 wherein said different types of usage 
includes handling of different types of messages from said one or more network 
elements(Kekic, col.1, line 63-col.2,line 5). Motivation to combine set forth in claim 56. 

As per claim 63, the method of claim 56 further comprising the step of: 
communicating said amount of usage from said at least one gateway to a usage 
management system to which said at least one gateway is communicatively 
coupled(Kekic, col. 16, lines 15-67). Motivation to combine set forth in claim 56. 
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As per claim 64, the method of claim 63 wherein said communicating step is 
responsive to polling of said at least one gateway by said usage management 
system(Kekic. col.7, lines 19-30. col.46, lines 58-64). Motivation to combine set forth in 
claim 56. 

As per claim 65, the method of claim 63 wherein said usage management 
system is communicatively coupled to a plurality of gateways, further comprising the 
step of: said usage management system compiling usage information received from 
said plurality of gateways(Kekic, col. 16, lines 15-67). Motivation to combine set forth in 
claim 56. 

As per claim 66, the method of claim 65 further comprising the step of: said 
usage management system electronically communicating compiled usage information to 
a recipient(Kekic, col. 17, lines 1-40). Motivation to combine set forth in claim 56. 

As per claim 67, the method of claim 63 further comprising: said usage 
management system electronically communicating said amount of usage received from 
said at least one gateway to a recipient(Kekic, Fig.37). Motivation to combine set forth in 
claim 56. 

Claims 68-71 are rejected for the same reasons as claim 56. 

Response to Arguments 

The examiner withdraws all previous 112 second paragraph rejection due to 
applicant's amendment. 

Applicant's arguments filed 1/6/05 have been fully considered but they are not 
persuasive. 
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Applicant's prinnary argument, as per claim 1-55, is that Kekic does not teach a 
gateway maintains usage information detailing the amount of usage of the gateway in 
managing network elements. 

The examiner does not agree for the following reasons: 

During patent examination, the pending claims must be "given >their< broadest 
reasonable interpretation consistent with the specification." > In re Hyatt, 211 F.3d 
1367, 1372, 54 USPQ2d 1664, 1667 (Fed. Cir. 2000), Although the claims are 
interpreted in light of the specification, limitations from the specification are not read into 
the claims. See In re Van Geuns, 988 F.2d 1 181 , 26 USPQ2d 1057 (Fed. Cir. 1993). 

Applicant always has the opportunity to amend the claims during prosecution, 
and broad interpretation by the examiner reduces the possibility that the claim, once 
issued, will be interpreted more broadly than is justified. In re Prater, 415 F.2d 1393, 
1404-05, 162 USPQ 541, 550-51 (CCPA 1969). 

In this case, the claim recites a gateway maintains usage information detailing 
the amount of usage of the gateway in managing network elements. In Fig.37G, Kekic 
teaches, in one example, polling a network element every 300 seconds. This polling 
would be a gateway maintaining usage information detailing the amount of usage of the 
gateway because a request is sent to the element every 300 seconds so every 300 
seconds the gateway is being used. 

As per claim 56-67 claims recites, "said at least one gateway comprising 
functionality to track the amount of its usage". The applicant argues that Kung does not 
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teach this limitation, however, Kung is not relied upon to teach this limitation. Kekic is 
relied upon to teach this limitation. See arguments for claim 1-55. 

The applicant also argues, as per claim 56-67, that Kung does not teach 
customer is billed based on the amount of usage of the gateway. The examiner 
disagrees, Kung teaches, Fig. 7c, col. 5, lines 44-63, coL4, lines 15-23, a service 
provider(gateway) that charges users for providing communication between devices. A 
service provider provides the necessary means, bit rate transfer of data, in order for two 
devices to communicate. 

The applicant has not overcome the Provisional Double Patenting rejection set 
forth in the previous Office Action. The applicant makes the same arguments as those 
addressed above (see arguments of claims 1-67), they are not persuasive. The 
applicant also states that US application 09/816,693 was amended on September 
20,2004 and that the amended claims are different from when the claim was reviewed 
by the examiner. This fact is true, that the amended claims in application 09/816,693 
are different, however, the amended claims of US application 09/816,693 still teaches 
limitations of this instant application with the secondary references of Kekic and Kung. 

Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. See PTO-892. 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 



Application/Control Number: 09/867,850 



Page 16 



Art Unit: 2151 

A shortened statutory period for reply to this final action is set to expire THREE 
IVIONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Backhean Tiv whose telephone number is (571)272- 
3941. The examiner can normally be reached on 9 A.M.-12 P.M. and 1 -6 P.M. 
Monday-Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Zarni Maung can be reached on (571) 272-3939. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). /] /i . 
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